I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

|CIPA S. R L. : ClVIL ACTI ON

LEARJET, | NC : NO. 97-2725

MEMORANDUM

Padova, J. July 9, 1997
ICCPA S .RL. ("Plaintiff"), brings this action against
Learjet, Inc. ("Defendant"), seeking to recover noney danages
stemming from the 1994 <crash, in Europe, of an aircraft
manuf act ured by Defendant. Before the Court is Plaintiff's Mtion
toremand this action to state court. For the reasons that foll ow,

the Mbtion is denied.

Facts

On April 4, 1994, shortly after take-off froman airport in
Seville, Spain, Plaintiff's Learjet 55 was forced to make an
energency crash | anding, all egedly duetonultiple systens fail ure.
On April 3, 1996, Plaintiff filed a Praecipe to Issue a Wit of
Summons and a Summons in the Court of Conmon Pl eas of Phil adel phia
County ("Court of Common Pleas"). On April 19, 1996, an Affidavit
of Service of Summons was filed wth the Prothonotary's office for
the Court of Common Pleas. On February 11, 1997, Defendant fil ed
a Praecipe to File Conplaint and on the sane day the Prothonotary

issued a rule upon Plaintiff to file its Conplaint. On April 3,
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1997, Plaintiff filedits Conplaint, alleging causes of action for
negl i gence, breach of warranty and product liability. On April 20,
1997, Defendant filed a Notice of Renoval to this Court.

Il. Leqgal Standard

28 U S.CA 8 1446 (West 1994) ("Procedures for Renoval")
provides, in part:

(a) A defendant or defendants desiring to renove any
civil action . . . froma State court shall file in the
district court of the United States for the district and
di vi sion within which such action is pending a notice of
r enoval

(b) The notice of renoval of acivil action or proceedi ng
shall be filed within thirty days after the receipt by
t he def endant, through service or otherw se, of a copy of
the initial pleading setting forth the claimfor relief
upon whi ch such action or proceeding is based, or within
thirty days after the service of sumons upon the
defendant if suchinitial pleading has then beenfiledin
court and is not required to be served on the def endant,
whi chever period is shorter.

I11. Discussion

Plaintiff argues that this case should be remanded because

Defendant's Notice of Renobval is untinely [as it] is
predi cated upon diversity of citizenship, which is an
i ssue whi ch Defendant knew about, or should have known
about, fromthe inception of this litigation by the very
contents of the caption set forth in the original
Praeci pe to Issue Wit of Summons which was fil ed over a
year ago.

(PI."s Mm Supp. Mot. Remand at 2) ("Pl."s Mem").
The question of what constitutes an initial pleading for
pur poses of triggering the thirty day renoval period was addressed

in Foster v. Mut. Fire, Marine and Inland Ins. Co., 986 F.2d 48 (3d
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Cr. 1993). In that case, the United States Court of Appeals for
the Third Crcuit held that "8 1446(b) requires defendants to file
their Notices of Renoval within thirty days after receiving a wit

of sunmons, praecipe or conplaint which in thenselves provide

adequate notice of federal jurisdiction . . . ." ld. at 54

(enphasi s added). The inquiry nmandated by Foster is confined to
t he "four corners” of the pl eadings and i s succi nct, exam ning only
"whet her the docunent infornms the reader, to a substantial degree
of specificity, whether all the elenents of federal jurisdiction
are present."” 1d. at 53 (citation and internal quotation marks
omtted).

The dispositive question sub judice is whether the pre-

Conpl ai nt docunents in the state action alleged the follow ng two
jurisdictional prerequisites: (1) the presence of parties which
were "citizens of a State and citizens . . . of a foreign state,”
28 U S.CA 8§ 1332(a)(2) (West 1993), and; (2) an anmpunt in
controversy exceedi ng $50,000. 28 U.S.C. A. § 1332(a) (West 1993).1

The Praecipe to Issue a Wit of Summons and the Summons
contain nothing nore than the names of the parties and their

respective addresses.? (See Pl.'s Mem Ex. A). Under the nane of

! The Court recognizes that, effective January 17, 1997, the
jurisdictional anpbunt was raised to $75, 000. See 28 U S.C A 8§
1332(a) (West Supp. 1997). This new anount, however, woul d not
apply to the pre-Conplaint filings in the instant action.

2 Def endant concedes havi ng been served. (See Def.'s Mem
Qop' n Mot. Remand at 2-3).



Plaintiff inthe captionis listed "Viale Certosa, No. 249, M| an,
Italy.” Under the nane of Defendant in the captionis |isted "One
Learjet Way, Wchita, KS 67209." (See id.).

In order to establish jurisdiction under 8§ 1332(a)(2),

however, it isthe citizenship of the parties, and not nerely their

resi dences or addresses, which nust be alleged. Krasnov v. Dinan,

465 F. 2d 1298 (3d Gr. 1972); QUC,Inc. v. J.D. Ross Int'l, Inc.,

Civ. A No. 95-7946, 1996 W. 156422, at * 2 (E.D. Pa. Apr. 3, 1996)
("[t]here is no indication of Q/C s citizenship on the docunents
served upon t he defendant. The docunents nerely state the address
of QVC and this alone could not informthe defendant that all the

el ements of federal jurisdiction were present"); Robinson v.

Nutter, Cv. A No. 94-7758, 1995 W 61158, at *2 (E.D. Pa. Feb.
14, 1995). The renui ni ng pre-Conpl ai nt, court-rel ated docunents - -
i.e., the Cvil Cover Sheet, (see Pl.'s Mem Ex. B), the Case
Managenment Conference Menorandum (see Pl.'s Mem Ex. C), the
Scheduling Order, (see Pl.'s Mem Ex. D), and the Case Managenent
Order, (see Pl."s Mem Ex. F) -- also fail to expressly allege the
citizenship of Plaintiff.® In fact, the thirty day wi ndow w thin
whi ch Defendant had to nove pursuant to 8 1446 did not commence
until the Conplaint -- which did allege citizenship and the
jurisdictional amount -- was filed on April 3, 1997. Thus,

Defendant's Notice of Renoval, filed 17 days later, was not

®Inlight of this finding, the Court need not address the
question of whether the pre-Conplaint filings alleged the proper
jurisdictional anount.



untinely.

An appropriate Order follows.



